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39mteb States Court of Appeals! 

District of Columbia 


NO. 9148 


Chrmical Fire Proofing Corporation, 
an Ohio Corporation, 

Appellant 

vs. 

Conrad Krouse, 

Appellee 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an action for injunction and damages and amount 
claimed is more than $3,000.00 and jurisdiction is further 
conferred upon the lower Court by D. C. Code 1940, 
Section 11-301. Plaintiff-Appellant is a corporation of 
Ohio and the defendant is a citizen of the United States 
and a resident of the State of Maryland, both engaged in 
business in the District of Columbia. 

This Court has jurisdiction by virtue of Title 11, rule 10 
(a) as amended January 7, 1945 of the General Rules of 
the United States Court of Appeals. 
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STATEMENT 

This action originated in the District Court of the 
United States for the District of Columbia, Washington, 
D. C., in which the Plaintiff-Appellant sought an order 
restraining the Defendant-Appellee for a period of three 
years from the 27th day of October, 1943 from directly or 
indirectly, either in the capacity of operator or foreman 
of a business similar to that conducted by Plaintiff-Ap¬ 
pellant, solicit or call upon any person, firm or corporation 
whifch had been customers of Plaintiff-Appellant up to and 
including the date, of the termination of employment in 
the territory covered by a contract which included the 
states of Virginia, West Virginia, Maryland, Delaware, 
Pennsylvania, and the District of Columbia, in which states 
the Plaintiff-Appellant was then engaged in rendering its 
service. 

The lower court on trial granted the injunction restrain¬ 
ing the Defendant-Appellee from operation in the District 
of Columbia, declaring such restraint was reasonable, but 
since a year had passed from date of contract dissolved 
the injunction and assessed damages; the Court refused 
an injunction for three years as provided by the agree¬ 
ment on the grounds that same was unlimited as to space, 
thus is void and unenforceable. 

This case is in this Court only upon the dismissal of the 
injunction, restraining the Defendant-Appellee from solic¬ 
iting or calling upon the customers of the Plaintiff-Appel¬ 
lant for three years after the termination of the employ¬ 
ment covered by this agreement. 

STATEMENT OF THE CASE 

This action was originally brought in the District Court 
by the Plaintiff-Appellant against the Defendant-Appel¬ 
lee for damages and injunction to restrain the Defendant- 
Appellee from violating the negative covenants of his con¬ 
tract. 
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The Plaintiff-Appellant entered into a contract with the 
Defendant-Appellee employing him and training him in its 
highly specialized work. It also agreed to give him certain 
territories and a salary and bonus. In consideration of all 
stated above, the Defendant-Appellee agreed not to enter 
into a competitive business or solicit the customers of the 
Plaintiff-Appellant for three years. The pertinent cove¬ 
nant in the contract is as follows: 

“(4) As a consideration for this employment agree¬ 
ment foreman agrees that for a period of one year 
after the termination of the employment covered by 
this agreement he will not directly or indirectly either 
as operator or foreman engage in a business similar 
to that conducted by the employer in the territory 
covered by this agreement and he further agrees that 
for a period of three (3) years after the termination 
of the employment covered by this agreement he will 
not directly or indirectly either in the capacity of 
operator or foreman of a business similar to that 
conducted by employer, solicit or call upon any person, 
firm or corporation which had been a customer of em¬ 
ployer prior to the time of the termination of em¬ 
ployment.” 

The lower court awarded damages and sustained the in¬ 
junction in part but overruled the injunction in reference 
to negative covenant for three years in “territory cov¬ 
ered by contract” on grounds that same was unlimited 
space. It is only this part of the decision which the Plain¬ 
tiff-Appellant appeals from to this Court. 

The parties in this appeal will be designated the same as 
they appeared in the lower court, to wit: Chemical Fire¬ 
proofing Corporation as Plaintiff and Conrad Krouse as 
Defendant. 





STATEMENT OF POINTS 


The Plaintiff-Appellant will rely on the appeal upon the 
following points: 

1. The decision of the lower court in dissolving the 
temporary injunction in regard to negative breach of 
contract for three years was contrary to law. 

2. i The decision of the lower court in dissolving the 
temporary injunction in regard to restraining the De¬ 
fendant-Appellee from breaching his contract was con¬ 
trary to the weight of the evidence. 

3. The lower court denying the Plaintiff-Appellant a 
permanent injunction was contrary to the law and the 
evidence. 

4. The court's interpretation of part of the restrain¬ 
ing clause in the contract was contrary to the weight of 
the evidence and the law. 

5. The court denied the Plaintiff-Appellant damages 
for breach of negative covenant which was contrary to 
law and the weight of the evidence. 

SUMMARY OF ARGUMENT 

The negative covenant contained in the contract was 
valid and a permanent injunction should have been award¬ 
ed. 

The territory “covered by this contract’’ was definite 
and meant all states contained in the paragraph of con¬ 
tract. The entire negative covenant in the contract should 
have been read and the Court could only then find that 
the restriction was valid and definite with respect to space. 

The undisputed evidence shows that the provisions in 
question, both as to space and time, is reasonable and 
definite and was a necessary provision to protect the busi- 




ness of the plaintiff which it developed over a period of 
years at great expense and which under the circumstances, 
it is legally entitled to protection. 

The lower court could ascertain the territory the parties 
intendetd to restrict in the negative covenant of the con¬ 
tract and in the light of the evidence, the Court should 
have determined the States intended in the contract. 

A court of Equity, will enforce a negative covenant in 
a contract of employment, where equity and justice re¬ 
quire. 

Since the Court found the first negative restriction valid 
as to space, it should have found the other one valid and 
legal and limited with respect to space. 

ARGUMENT 

The defendant, Mr. Conrad Krouse, does not deny the 
execution of the contract on the 27th day of October, 1943. 
That the defendant was given special training; that the 
contract in its first paragraph set out in clear and un¬ 
equivocal language that the “territory covered by this 
agreement” include the States of Virginia, West Virginia, 
Maryland, Delaware, Pennsylvania and the District of 
Columbia. That the Plaintiff did business in these states 
and other parts of the United States. (See Finding of facts 
and conclusion of law, App. p 17.) About six months later, 
the Defendant terminated his employment with the Plain¬ 
tiff and immediately set up a competitive business in the 
District of Columbia. He had and still is soliciting cus¬ 
tomers of the Plaintiff. We believe such to be the un¬ 
disputed evidence before the lower court. 

The only logical conclusion to be drawn from this se¬ 
quence of events is that before defendant’s resignation 
he had directed his thoughts and attention to his own best 
interest and to the detriment of his employer, wholly con- 
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trary to the rule of fidelity which the law imposes upon 
one acting as the agent of another, particularly, where 
the agent is the principal’s representative entrusted with 
all of its business interest. 

The Agreement of the Defendant Not to Solicit or Call 
Upon Customers of Plaintiff for a Period of Three 
Years After Termination of the Employment Covered 
by this Agreement, To-wit, States of Virginia, West 
Virginia, Maryland, Delaware, Pennsylvania and Dis¬ 
trict of Columbia in which Plaintiff was Engaged in 
Business is Valid and the Breach Thereof May be En¬ 
joined. 

The rule is that the employer may impose such re¬ 
straint upon his former employee as is reasonably nec¬ 
essary to protect his business. The record in this case 
demonstrates that the proper protection of Chemical Fire¬ 
proofing Corporation's business required the enforcement 
of the restrictive covenants. Plaintiff contends that a great 
deal depends upon the personality of the representative 
who alone represented the Corporation. Contracts had 
been made and the work of the Corporation was known 
in all areas of the afore-mentioned States. Thus it is 
seen that in this type of business, the employer’s suc¬ 
cessful operation is inseparably tied in with the particu¬ 
lar individual who represents it. 

Under the undisputed evidence in this case, the Plain¬ 
tiff desiring to employ the Defendant, and the Defendant 
desiring to be employed by the Plaintiff, voluntarily and 
under no compulsion, entered into a contract with refer¬ 
ence to such employment 'whereby both parties expressly 
agreed that: 

“(4) As a consideration for this employment agree¬ 
ment, foreman agrees that for a period of one year 
after the termination of the employment covered by 
this agreement lie will not direetlv or indirectly either 
as operator or foreman engage in a business similar 
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to that conducted by the employer in the territory 
covered by this agreement and he further agrees 
that for a period of three (3) years after the termina¬ 
tion of the employment covered by this agreement he 
will not directly or indirectly either in the capacity 
of operator or foreman of a business similar to that 
conducted by employer, solicit or call upon any person, 
firm or corporation which has been a customer of em¬ 
ployer prior to the time of the termination of em¬ 
ployment. ’ ’ 

It cannot be contended that the Defendant did not violate 
tliis restrictive provision of his contract, inasmuch as he 
did engage in the same kind of business in competition 
with the Corporation in the District of Columbia and else¬ 
where and ever since the 26th day of April, 1944, he has 
been actively engaged in a similar business and soliciting 
the customers of the Plaintiff. The lower court found this 
all to be true. 

It is claimed, however, that part of this negative cove¬ 
nant is illegal as against public policy. Is public policy 
offended by a provision whereby both parties to a con¬ 
tract expressly recognize therein the necessity of such a 
provision, and in view of which the defendant, in considera¬ 
tion of his employment and special training, voluntarily 
agreed not to do the things which the undisputed evidence 
shows he has done? Plaintiff was not compelled to em¬ 
ploy the defendant. Likewise, the defendant was not com¬ 
pelled to accept such employment. However, both parties 
voluntarily entered into this contract. The conceded viola¬ 
tion of the employment covered by this agreement “not 
of the authorities, can be enjoined unless it is illegal. 
Whether such a provision in a contract of employment is an 
unreasonable restraint of trade depends upon the facts and 
circumstances in each particular case. Under the contract 
in question, the defendant, who formerly was a brick¬ 
layer, agreed for a period of one year after the termina¬ 
tion of the employment covered by this agreement “not 
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to engage directly or indirectly either as an operator or 
foreman in a business similar to that conducted by this 
employer in the territory covered by this agreement and 
he further agrees for a period of 3 years after termina¬ 
tion of the employment covered by this agreement, he will 
not directly or indirectly either in the capacity of operator 
or foreman of a business similar to that conducted by em¬ 
ployer. solicit or call upon any person, firm or Corporation 
which had been a customer of employer prior to the time 
of the termination of employment.’’ The territory “cov¬ 
ered by this agreement ” is stated therein to be the States 
of Virginia, West Virginia, Maryland, Delaware, Pennsyl¬ 
vania and the District of Columbia, places where the Plain¬ 
tiff did business. (Record of Finding of Facts). Certainly 
such a covenant is not illegal on its face. The undisputed 
evidence supports the reasonableness of the restraint. 

As stated in the case of Becker College vs. Gross, 183 
N. E. 765 (Mass). 

“We find here no public policy forbidding an employer 
to refuse employment to one whom he fears may, in 
the future, be a source of injury to him in his business, 
unless such injury be guarded against by a contract: 
nor limiting the duty of a court of equity to enforce 
such contract when it has been intelligently executed 
without compulsion and is limited reasonably in space 
and time. The defendant has not been stripped of 
earning capacity. He has not been wronged. He is 
excluded from a single occupation in the counties of 
Worcester and of Providence until October 19, 1936. 

I Elsewhere he may exercise freely his capacity aided 
perhaps by experience gained in the plaintiff’s employ. 
And he is excluded in accord with his own agreement.” 

Under the provision in question in this case, the de¬ 
fendant excluded himself as far as territory' is concerned 
only in such places in which the Plaintiff and Defendant 
agreed upon in the contract during the period mentioned 
therein. 
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Since the contract in question is not illegal on its face, 
the general rule applies that one who seeks to excuse the 
violation of his agreement on the grounds of illegality 
has the burden of proof to show such illegality. In the 
case of Illinois Surety Company vs. O’Brien, 223 Fed. 933, 
the Court held: 

“One who refuses to perform a contract on the ground 
that it is illegal must carry the burden of showing 
the illegality, and it is not sufficient to create confusion 
and suggests doubts as to its illegality.” 

The United States Court of Appeals for Ohio, in the 
Case of Jenkins vs. Dugger, 96 Fed. (2), 727, held: 

“The legality of contracts will be determined on as¬ 
sumption that all parties will perform their agree¬ 
ments, not on assumption that they will violate agree¬ 
ments. ’ * 

And the following is held in American Brake Shoe Com¬ 
pany vs. Rapid Transit Company, 26 Fed. Supp., 954: 

“The burden of proving invalidity of contract is on 
him who asserts it.” 

AYe submit there is no evidence in the record offered by 
the defendant which tends in any way to show that the 
provision in question is unreasonable or illegal. On the 
other hand, the undisputed evidence shows that the pro¬ 
vision, both as to space and to time, is reasonable and 
definite, and was a necessary provision to protect the busi¬ 
ness of the plaintiff which it developed over a period of 
years, at great expense and which, under the circumstances, 
it is legally entitled to protect. 

The courts, of other states and the federal courts, have 
long and consistently recognized the enforcibility of nega¬ 
tive covenants in contracts of employment supported by 
valid consideration qualified only that they be reasonable 
in imposing no more restraint upon the employee than is 
necessary for the protection of employer’s business. This 


principal was recognized by the Supreme Court of Ohio 
as early as 1S44 in the case of Lange vs. Werk, 2 0. S., 
519, : in which the Court stated at page 52S: 

“These cases fully justify the conclusion, that a con¬ 
tract is restraint of trade can only be enforced, when 
it is made to appear from the pleadings and proofs: 
1. That the restraint is partial; 2. That it is founded 
upon a valuable consideration; and 3. That it is reas¬ 
onable and not oppressive.” 

and further on page 530, the court approves the following 
language: 

“But when a good reason appears for allowing the 
parties to contract, the restraint may extend far 
enough to afford a fair protection to the obligee. How 
far this will be, must depend in a great degree upon 
the nature of the trade or business to which the con¬ 
tract relates.” 

The propriety of such restrictive covenant is recognized 
later in the well considered case of the Federal Sanitation 
Company vs. Franked, 34 0. App. Reports, 311, which 
quotes with approval from a note to Samvel Stores vs. 
Abrams, 9 A. L. R., 1450, where, on page 1468, it is said: 

“It is clear that if the nature of the employment is 
i such as will bring the employee in personal contact 
with the patrons or customers of the employer, or 
i enable him to acquire valuable information as to the 
nature and character of the business and the names 
and requirements of the patrons or customers, enabl- 
i ing him, by engaging in a competing business in his 
own behalf, or for another, to take advantage of such 
knowledge of or acquaintance with the patrons or 
customers of his former employer, and thereby ad- 
I vantage, equity will interfere in behalf of the em¬ 
ployer and restrain the breach of a negative cove¬ 
nant not to engage in such competing business, either 
for himself or for another, providing the covenant 
does not offend against the rule that as to the time 
i during which the restraint is imposed, or as to the 
territory it embraces, it shall be no greater than is 
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reasonably necessary to secure the protection of the 
business or good will of the employer.” 

In the Frankel case, the employee was granted exclusive 
selling rights in two states and two cities in other states 
and the contract provided that the salesman should not, 
for a period of twelve months after the termination of his 
employment, otherwise engage in the business or aid any 
competitor’s business within the territory assigned. 

See also Jewell Tea Company v. Wilson, 31 0. C. D., 
2S0, 2 0. C. C. (N. S.), 233. This case involved a contract 
of employment for the sale of teas and coffees and it 
contained the provision that the employee would not en¬ 
gage for himself or another in the same business in the 
city of Cleveland during the life of the contract nor during 
a period of twelve months after leaving the employ of the 
tea company. While the court held that the restrictive 
covenant was not enforcible due to the fact that the em¬ 
ployer had breached the contract by wrongful dismissal 
of the employee, it did recognize the enforeibility of such 
a provision. On page 281 the court says: 

“So far as this is concerned, that is to say, whether 
the defendant has or has not disclosed the trade se¬ 
crets of the plaintiff, or dealt with any of the plain¬ 
tiff’s customers, we think that is immaterial. The con¬ 
tract binds him for a period of one year not to engage 
for himself or others in the tea and coffee business 

after leaving the employ of the plaintiff within the 
city of Cleveland, Ohio. That such a contract is bind¬ 
ing upon the parties and will be enforced, is too well 
established to require discussion.” 

The Jewell Tea Company case, supra, was followed in 
the case of Red Star Yeast <& Products Company v. Hague, 
25 0. App., 100, the court at page 104 saying: 

“Thus it is the established doctrine in Ohio that con¬ 
tracts of such character as the one at bar are valid 
and binding upon the parties.” 
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The same principle applies in the case of the sale of 
interest of one partner to another and the restrictive 
covenants contained in such contracts have been recog¬ 
nized and enforced. 

Thomas v. Administrator of Miles , Deceased, 3 0. C., 
275. 


Morgan v. Perhamus, 36 0. S. 517. 

Paragon Oil Company v. Hall, 7 0. C. C., 240. 

In the last case the court said: 

“That the remedy by injunction is the proper method 
of procedure, is laid down in the case of Morgan 
vs. Perhamus, Supra. It thus appears that the only 
restraint placed by the contract upon defendant was 
that he should not engage in the business within the 
territory where the plaintiff was conducting its busi¬ 
ness. That it considered it necessary to make this 
stipulation to protect the business which it had estab¬ 
lished and was carrying on, and intended to carry on, 
is obvious, and that it was not an unreasonable re¬ 
quirement, seems to us equally clear.” 

The case directly applies to the case at bar inasmuch as, 
under the provision in question, the only restraint which 
the defendant agreed to was that he should not engage, 
directly r>r indirectly, for himself, or as a representative 
or employee, in the business within the territory where the 
plaintiff was then conducting its business. 

The court could conclude from the evidence as to the 
meaning of word “territory.” 

The general rule above stated is supported by the fol¬ 
lowing leading authorities which was referred to exten¬ 
sively in decisions throughout the country. 

In the case of City Ice and Fuel Company r. McKee, 
57 S. W. (2nd), 433 (Mo., 1933), which case followed City 
Ice and Fuel Company case, 57 S. W. (2nd), 440 (Mo. 
1933), it was held as follows: 
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“Injunction will lie to prevent violation of Ice Driv¬ 
ers’ Agreement not to engage in competitive business 
within designated area within one year after leaving 
ice company’s employment.” 

The rule as generally recognized is laid down in the 
case of Ideal Laundry Company v. Gugliemone, 107 N. J. 
Eq., 108 (1930): 

“Court of equity will protect an employer against 
a breach of a written agreement, founded upon a 
good consideration, and reasonable in its terms, made 
by an employee, not to engage with a rival after the 
termination of the employment, where the services of 
the employee have been of such a character that he 
gained knowledge of his employer’s business meth¬ 
ods and secrets, the disclosure of which to a rival 
would result in irreparable injury to the employer, 
and where it further appears that the purpose of 
the subsequent employment, resulting in the breach, 
w T as to obtain the benefit of those methods and secrets 
and that there is imminent danger that through such 
subsequent employment such secrets will be disclosed. 

Where an employment is of such a character as to 
inform the employee of business methods and secrets, 
a contract of employment at a stated salary is a suf¬ 
ficient consideration for the condition that the em¬ 
ployee will not engage in a similar employment within 
a reasonable time and territory after the termina¬ 
tion of such employment. 

Where an employee breaches a valid contract not to 
engage with a rival after the termination of the em¬ 
ployment, and w’here the services of the employee 
have been of such character that he gained knowledge 
of the employer’s business methods and secrets, and 
v’here the purpose of the subsequent employment, re¬ 
sulting in the breach, was to obtain the benefits of 
those methods and secrets of the court may presume 
that irreparable injury will ensue.” 

The following w*as held in Knapp r. Jarvis Adams Com¬ 
pany, 135 Fed., 100S: 




14 


“A contract not to enter into business in competi¬ 
tion with a complainant for a term of years, based on 
a good consideration, may lawfully extend to all ter¬ 
ritory wherein plaintiff's trade is likely to go, having 
regard to the nature of the business.” 

The restrictive covenant in this case, as is shown by d 
former hearing herein, reported in 121 Fed., 34, prohibited 
the'employee from engaging in a competing business for 
a period of ten years in that part of the United States 
east of a line drawn north and south through the city of 
Denver, Colorado. 

See also Wahlgren v. Optical Company , 68 Fed. (2), 660, 
in which it was held: 

"‘Provision of employment contract whereby general 
manager of optical company agreed, in case of term¬ 
ination of employment, not to enter into competing 
business for five years anywhere in the United States 
west of Detroit held valid.” 

In the case of Cropper vs. Davis , 243 Fed., 310, the fol¬ 
lowing was held: 

“Plaintiff was engaged in a rating and collecting 
business, in which he solicited retail merchants, etc., 
as subscribers to a league, secured from such sub¬ 
scribers a list of unpaid accounts, and listed such 
debtors as did not pay when notified in a credit book 
or rating directory. In such business he used forms, 
the result of 17 years or more experience: the forms 
being changed from time to time. Tie emnloyed de¬ 
fendant in such business for 5 years, under a con¬ 
tract 'by which defendant agreed to devote all of his 
time to such business, and during such time to work 
at no other employment and engage in no other em¬ 
ployment and engage in no other business, except 
when plaintiff allowed him to withdraw for the 
purpose of entering a line of business or the em¬ 
ployment of any individual, firm, or company not 
using the plan, forms, or plan and forms of plaintiff 
in competition thereof. Held that, it being possible 
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to ascertain by evidence in what territory plaintiff did 
business, same type would be competition with him, 
and whether another business of the contract was lim¬ 
it Qd as to territory, and moreover, in view of the pe¬ 
culiar character of the business, the contract would 
not be invalid, if unlimited as to territory (Italics 
ours.) 

In the case of Eagle Pencil Co. } v. Jannesen, 23S N. Y. 
Supp., 49, the court held that the breach of a covenant 
by a draftsman and engineer, contained in a contract to 
make drawings of machinery for manufacturing pencils, 
that he would not accept similar employment in the same 
kind of business in the United States for five years after 
his present employment terminated, was restrained on the 
ground that the employment covered several years during 
which time the employee was able to learn the secrets 
of his employer’s business; and hence, to permit him to 
be employed by other companies engaged in a competing 
business might tend to endless litigation in order to de¬ 
termine whether the employee was revealing such trade 
secrets. 

This same contract has been upheld in many other 
trial courts, one of which is reported. See Briggs v. Glover, 
167 Misc. 306, 3 N. Y. S. (2), 979, in which case the court 
said: 

“The proof in this case shows that this is a case 
in which the restrictive covenant should be enforced. 
A hostess (A class of employee, including the de¬ 
fendant) is chosen for her personality and ability to 
make favorable impression upon the public, and it 
is not a service which just anybody can render. She 
is trained by the company before she is actively en¬ 
gaged in her work for the company and is given a 
course of instruction in how her services are to be 
performed. The contracts of the plaintiff with its 
clients are made exclusively with the hostess, and in 
the event of the hostess severing her employment with 
the company and going into similar business results 
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in unfair competition especially as the business of the 
plaintiff is a special type of business.” 

'‘From all the evidence in this case, the court can 
arrive at no other conclusion but that the defendant 
after she terminated her employment under the con¬ 
tract of January 8, 1937, started out in business for 
herself, using the same methods and system and the 
same type of reports as the plaintiff used in its busi¬ 
ness. The Plaintiff, under the trade name of Welcome 
Wagon Service Company, is an established business 
and has been organized since 192S and had extended 
its workings throughout the United States and Canada. 
The defendant, at the time of undertaking the em¬ 
ployment was fully aware of the contents of the con¬ 
tract which she was signing and the fact that it con¬ 
tained a negative covenant to refrain from compet¬ 
ing or working for anybody else in this line of business 
for a period of five years. She had a day and night 
to read the contract and the evidence established that 
her husband read it with her before she attached 
her signature, and it seems to the court that this case 
is one in which the covenant should be enforced.” 

See also: 

Thomas IF. Briggs Co. r. Mason, 217 Kv., 269, 52 A. L. 
R, 1344. 

This same covenant has also been involved in the follow¬ 
ing unreported cases and injunction was granted to each 
of them. 

Briggs r. Schwartz, Supreme Court of New York, County 
of New York, September 12, 1938. 

Briggs v. Lambert, District Court United States, E. D. 
Wise., No. 4811, October 12, 1936. 

Briggs v. Lernly, Superior Court of Allen County, In¬ 
diana, No. 5523, November 2, 1934. 

Briggs v. Sanders, United States District Court, Eastern 
I Division of Pennsylvania; September Term, 1934. 
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Briggs v. Taylor, Circuit Court, Jefferson County, Ken¬ 
tucky; Decided October 21, 1941. 

The Welcome Wagon Service v. Brownlee, J. Supreme 
Court of Ontario, October Term, 1945. 

So the case at bar the evidence is undisputed that the 
•plaintiff’s business is a highly specialized one; its offices 
exist in many States of this country. Its service is a 
highly secretive one in that the solutions and method of 
service is one which Plaintiff had developed after much 
research and at great expense. Plaintiff gave the defen¬ 
dant complete charge of the “territory” and also its 
customers and other literature. 

The Limitation of Space Contained in the Negative Cove¬ 
nant is Limited, Definite, Proper and Reasonable and 
Defendant Should be Enjoined. 

The covenant involved in the case at bar reads as fol¬ 
lows : 

“As a consideration for this employment agreement, 
foreman agrees that for a period of one year after the 
termination of the employment covered bv this agree¬ 
ment lie will not directly or indirectly either as opera¬ 
tor or foreman engage in a business similar to that 

conducted bv the emnlover in the territory covered 
•• •» • * 

by this agreement and he further agrees that for a 
period of three ( 3 ) years after the termination of 
the. employment covered by this agreement he will 
not directly or indirectly either in the capacity of op¬ 
erator or foreman of a business similar to that con¬ 
ducted by employer, solicit or call upon any person, 
firm or corporation which has been a customer of em¬ 
ployer prior to the time of the termination of em¬ 
ployment .” (Italics ours.) 

The lower court rules that the first part of the cove¬ 
nant was valid; but the other part where defendant had 
covenanted for a period of three years, he would not 
solicit customers of plaintiff, was such provision as being 
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unlimited as to space, is void and unenforceable, and Plain¬ 
tiff is not entitled to damages and temporary injunction 
should be dissolved. We believe that the court erred in the 
interpretation of this covenant. 

An injunction against the breach of a contract is a 
negative decree of specific performance, and as a general 
rule the granting of the injunction is governed by the same 
principles, rules, and practices as apply to specific per¬ 
formance. 

It should be noted that the entire negative covenant in 
the contract at bar is one paragraph and though it con¬ 
tains two parts, the entire paragraph must be read to 
obtain the intent of the parties. A court of equity will 
infer negative covenants in a contract of employment, 
where equity and justice require; but such covenants to be 
interfered with by injunction, must be clearly implied and 
understood by all parties and should not be implied unless 
indispensable to carry out their intention. 

See Kennerly v. Simonds, 247 F. S22, 34 F. D. 345. 

The court found that the intention of the parties as 
set forth in the contract was that the territory covered by 
this agreement to mean all states set forth in the first 
paragraph of the contract. (See Finding of facts and 
conclusions of law.) 

Since the lower court found the first negative restric¬ 
tion valid and since the restriction is contained in the 
same paragraph, it too should be valid in that it refers 
to a limited space which is reasonable as interpreted by the 
lower court. 

In Federal Sanitation Camp r. Frankel , 34 O. A. 331- 
171 N. E. 339, the Court stated as follows:— 

“Equity will interfere on behalf of an employer and 
restrain the breach of a negative covenant not to en¬ 
gage in a competitive business, provided the cove- 
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nant does not offend against the rules as to the time 
during which the restraint is imposed or as the 
territory it embraces; it shall be no greater than is 
reasonably necessary to secure the protection of the 
business or good will of the employer.” 

Here the defendant was hired, given special training 
and placed as the sole representative in the territory 
covered by the contract. He was given lists of all cus¬ 
tomers of plaintiff in the territory, dates of contracts en¬ 
tered into which were later to be renewed, amount of 
contracts, engineering data, cost data, and all other perti¬ 
nent facts relative thereto. In violation of his contract, 
defendant deliberately engaged in a competitive business 
and solicited the customers of the Plaintiff, using afore¬ 
mentioned information. This, defendant admitted. This 
is not denied. (See Separate Finding of Facts and Con¬ 
clusions of Law). In the case of Dyar Sales Machinery 
Company v. Bleiler —175 A. 27—106 V. T. 425, the Court 
held: 

“A contract not to engage in a similar business bv a 
vendor or employee will be construed in connection 
with attendant circumstances, and although there is 
no expression in its terms of the territory embraced, 
the extent of such territory may be inferred from 
the circumstances.” 

It appears from the records that “territory” means 
the various states which are specifically set out in the 
contract. The court could very easily ascertain the space 
which the contract included. The entire contract must be 
read and the intention of the parties obtained. For a 
contract consists not only of the agreement of the parties 
expressed in words, but also obligations reasonably im¬ 
plied. In Brumley vs. McCormack, 17 S. W. 2nd 597, the 
court held: 

“Contract includes not only what parties actually 
write down or say, but also things which the law im- 
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plies as part of it and also matters which both parties 
intended to express but did not/’ 

In the case of Sacramento Nov. Co .vs. Salz, 47 Supreme 
ct. 368, 273 II. S. 326 Court held: 

‘‘Contract includes not only promises set forth in ex¬ 
press words, but in addition all such implied provisions 
as are indispensable to effectuate the intention of the 
parties and arise from language of the contract and 
circumstances under which it was made." 

A careful reading of the contract at bar will readily 
disclose that the territory* involved was limited to the 
States contained therein and that the intention of the 
parties was definite, to-wit: the defendant would not en¬ 
gage in a competitive business in the States set forth and 
also would not solicit the customers of plaintiff in those 
States. 

The defendant violated his contract and is now engaged 
in the solicitation of the Plaintiff’s customers, in the ter¬ 
ritory set forth in the aforementioned employment agree¬ 
ment. We feel that the contract is clear, definite and 
limited as to space and the permanent injunction should 
have been issued . 

But for the sake of argument, suppose the contract did 
not have any space limitation. The courts would still 
hold the covenant enforceable; the old view that any re¬ 
straint of trade covering an entire state or the whole 
nation is invalid has almost disappeared, particularly 
where the restraint is limited in time. 

In the case of Prame vs. Ferrell , 166 F. 702, 92 O.C.A. 
374. the facts were as follows: 

Prame and Ferrell were partners engaged in the manu¬ 
facture of an article sold generally throughout the United 
States though not in every state. Prame sold his interest 
to Ferrell and in the contract appeared the folowing cove¬ 
nant: 
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“And I hereby agree to and with the said Albert T. 
Ferrell that I will not engage in the business of manu¬ 
facturing and selling grain and seed separators either 
directly or indirectly; or allow my name to be used 
in said business.” 

Thereafter Prame engaged in competitive business in 
Gabon, Ohio. The District Court granted an injunction 
and appeal was prosecuted on the grounds that the cove¬ 
nant of restraint contained no specific limitation of terri¬ 
tory and could be construed to mean to apply throughout 
the entire world and thus unenforceable. 

The Circuit Court sustained the lower Court and stated 
on page 704 as follows: 

“The covenant in question does not in express terms 
extend the restraint throughout the world. It is only 
by inference, drawn from the lack of a specific defi¬ 
nition that a construction can be adopted that re¬ 
straint throughout the entire world was intended and 
attempted. Taking into account the circumstances of 
the case, the nature and extent of the business, the 
situation, objects and interests of the parties, we are 
satisfied that the restraint was intended to apply to the 
entire United States, but not to other parts of the 
world. Being so satisfied, we have no difficulty in 
construing the covenant accordingly. Such construc¬ 
tion is not only permitted by the general rules for the 
construction of contracts, but has been specifically ap¬ 
plied under facts similar to those existing here. 

Hubbard vs. Miller, 27 Mich. 15. 15 Am. Rep. 153: Mo- 

-Hardware Co. vs. Towers Hardware Co., 87 Ala., 

206, 210. — 6 South 41, 13 A. St. Rep. 23 and cases 
cited at the latter page. In both these cases covenants 
iji terms fully as general as thos^here employed were 
construed as intended to limit the restraint to a terri¬ 
tory directly tributary to the location of the business.” 

So the law is that where there is no express limitation 
in space, the courts will endeavor to interpret the contract 
as providing for a reasonable limitation in view of the 
attendant circumstances. 
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In Knapp vs. S. Jarvis Adams Co., 135 Fed. 1012, 70 
C. C. A. 540, the court held as follows: 

“With respect to the territory which the restriction 
should apply, the rule has always been that it might 
extend to the limits wherein the plaintiff’s trade 
would be likely to go.” 

It is thus apparent that if the limitation as to space 
were unlimited, the court could not hold same invalid but 
it would be its duty under the law to interpret a reasonable 
limit of space in accordance with the evidence and the 
facts of the case. 

We believe that if either manner of interpretation of 
this covenant is followed, the court should have found 
same limited in space and granted both damages and the 
permanent injunction. The word “territory” specifically 
refers to the states set out in the contract. 

CONCLUSION 

The record establishes that: (1) The plaintiff has a go¬ 
ing business and has expended time, ingenuity and large 
sums of money in its development: (2) that the defendant 
having no previous experience in this line of work, enter¬ 
ed into a written contract containing the negative cove¬ 
nant recited in the Statement; (3) the Plaintiff entrusted 
the defendant with complete and detailed information con¬ 
cerning its business, provided the defendant with special 
training, furnished him with confidential written instruc¬ 
tion and customer lists, forms, advertising, etc.: (4) the 
defendant voluntarily resigned and immediately thereafter 
engaged in a similar business in direct violation of his 
contractual commitment; (5) the defendant is now in direct 
competition with the plaintiff and has solicited and secured 
enterprise customers served by him as an employee of the 
plaintiff and using the customer lists of plaintiff to secure 
new business. 
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The breach of the negative covenant under considera¬ 
tion being established, the question is as to the reasonable¬ 
ness of its provision under the particular facts of this 
case. The type of business in which the plaintiff engages, 
the nature of his employee’s duties and the relationship 
between the employer and employee are important fac¬ 
tors in determining whether the restrictive covenant such 
as the one at bar is valid and limited in space and thus 
enforceable. 

We respectfully submit that in its consideration of this 
case the lower court misconceived the true issue in the 
negative covenant of the contract. However, should the 
court hold that the restrictive covenant is unenforceable, 
the defendant would be free not only to continue competi¬ 
tion with the plaintiff, but could continue to solicit and 
secure customers which have been customers of the plain¬ 
tiff during and since the time that defendant was in 
plaintiff’s employ. 

We respectfully submit, therefore, that the part of judg¬ 
ment of the District Court in dissolving the temporary in¬ 
junction is erroneous , and that this court on the undis¬ 
puted evidence, should render final judgment in favor of 
the plaintiff by ordering a permanent injunction and dam¬ 
ages for the breach thereof. 

Respectfully submitted, 

Henry L. Lyman 

Morris J. Letter 

Attorneys for Appellant 
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COMPLAINT FOR DAMAGES FOR BREACH OF 
CONTRACT, ACCOUNTING AND INJUNCTION 

1. The amount claimed exceeds the sum of Three Thou¬ 
sand Dollars ($3,000.00), and jurisdiction is further con¬ 
ferred upon the Court by D. C. Code 1940, section 11-301. 
Plaintiff is a corporation of the State of Ohio, and the 
defendant is a citizen of the United States and a resi¬ 
dent 6f the State of Maryland and maintains offices for 
the doing of business in the District of Columbia. 

2. On or about January 1943 the plaintiff commenced, 
in the territory comprising the States of Virginia, West 
Virginia, Maryland, Delaware, Pennsylvania and the Dis¬ 
trict of Columbia, the business of selling, installing and 
servicing various mechanical devices, machinery and 
equipment used in connection with fire-retarding pro¬ 
cesses, cleaning kitchen exhaust systems, grease ducts 
chutes, ventilation and cleaning of air-conditioning sys¬ 
tems, for various customers and organizations in the ter¬ 
ritory mentioned; during the course of the period from 
the beginning of business until the present time the 

plaintiff has established and acquired a lucrative 
2 and going business solely through its efforts in pro¬ 
moting the sale of its equipment and services. 

3. In addition to the efforts of the plaintiff in estab¬ 
lishing its business, as mentioned in the next preceding 
paragraph, the plaintiff also has, at a large cost, con¬ 
ducted extensive experiments and laboratory tests to fur¬ 
ther promote and make more efficient the services which 
it offers and furnishes to its customers, thereby increas¬ 
ing the value of the business it has acquired in the ter¬ 
ritories aforesaid. 

4. In addition to the efforts made by the plaintiff, as 
heretofore stated, the plaintiff invested large sums of 
money in the establishing of its said business and serv¬ 
ices, and in the promotion thereof. Tn addition, the plain- 
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tiff maintains offices and agencies in various cities in the 
said territory, and employs skilled help in promoting its 
business. 

5. On October 27, 1.943, plaintiff and defendant entered 
into an agreement in writing, a copy of which is hereto 
annexed as plaintiff's Exhibit “A." By the terms of the 
agreement, the defendant undertook to work for the plain¬ 
tiff in servicing the various installations of customers 
and to perform such other tasks as might be assigned to 
him from time to time. In addition, the plaintiff paid to 
the defendant certain sums of monev as basic salarv in- 

1 m 

eluding bonuses and allowances for wear and tear of auto¬ 
mobile used in the performance of his duties. The plain¬ 
tiff also taught the defendant the various intricacies of the 
business of servicing the said installations by reason of 
which the defendant became skilled in the art. 

6. As will be seen by the said agreement of employ¬ 
ment, the defendant undertook and promised by said 
agreement, and as a consideration thereof, that for a 
period of one year from the termination of his employ¬ 
ment he would not directly nor indirectly, either as opera¬ 
tor or foreman, engage in a business similar to that con¬ 
ducted by the plaintiff in the said territory, and 

3 the defendant further undertook and agreed by said 
agreement that for a period of three years from the 
termination of his employment, he would not directly, nor 
indirectly, either in the capacity of operator or foreman 
of a business similar to that conducted by the plaintiff, 
solicit or call upon any person, firm or corporation which 
had been a customer of the plaintiff prior to the time of 
termination of the employment. 

7. Plaintiff further states that by reason of the em¬ 
ployment of the defendant under the agreement afore- 
of the names, addresses and places of business of the cus- 
said and in connection therewith, defendant was possessed 
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tomers of the plaintiff, including also a list of prospec¬ 
tive customers and a statement of the accounts with the 
plaintiff's customers, and defendant is also possessed, by 
reason of his employment, with copies of orders, records, 
proposals, schedules, correspondence, methods of proces¬ 
sing formulae and other valuable documents, all of which 
the defendant acquired by reason of the fact that he had 
a key to plaintiff’s offices and access to its records. 

3. On or about the 26th day of April, 1944, the defend¬ 
ant terminated his employment with the plaintiff. But, 
notwithstanding the termination of his employment with 
the plaintiff, defendant has, since April 26, 1944, and for 
a long time prior to the termination of his employment, 
been accumulating data, information, lists and records 
obtained from the records of the plaintiff for the purpose 
of using said information for his own benefit and in viola¬ 
tion of the terms of his agreement with the plaintiff. 

9. Plaintiff further charges that since the termination 
of employment as aforesaid, and for some time thereto¬ 
fore, defendant has, in direct violation of the terms of his 
agreement with the plaintiff, engaged in a business simi¬ 
lar to that conducted by the plaintiff in the territory 
covered by this agreement, and has further, in direct 
violation of the terms of his agreement with the 
4 plaintiff, directly and indirectly in the capacity of 
an operator of a similar business to that of the 
plaintiff, solicited and called upon persons, firms and cor¬ 
porations who are customers of the plaintiff for the pur¬ 
pose of engaging in business with them, and has, in di¬ 
rect violation of his agreement with the plaintiff, main¬ 
tained a business similar to that of the plaintiff, and is 
now engaged in conducting such business and in engaged 
in doing business with, and rendering services to, persons, 
firms and corporations who are customers of the plain¬ 
tiff, or, who were customers of the plaintiff prior to 
April 26, 1944: in fact, defendant maintains an office in 
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the District of Columbia in the same office space formerly 
occupied by the plaintiff. 

10. Plaintiff further charges that defendant, in calling 
upon and speaking to the plaintiff's customers, has falsely 
and maliciously charged the plaintiff with inferior work¬ 
manship in the business and services in which it is en¬ 
gaged, with the intent of injuring the plaintiff in its finan¬ 
cial and business standing, thereby causing plaintiff great 
damage. 

11. Plaintiff says that it is entitled to have the de¬ 
fendant enjoined from continuing to conduct a business 
similar to that of the plaintiff for the period of the con¬ 
tract, and is entitled to have the defendant enjoined, dur¬ 
ing the period mentioned in the contract, from soliciting, 
calling upon or doing business with any person, firm or 
corporation which had been or is now a customer of the 
plaintiff, and plaintiff further says that if the defendant 
is not enjoined as aforesaid, plaintiff will suffer irrepar¬ 
able damage. 

12. Plaintiff further says that the business done by the 
defendant in the solicitation of plaintiff's former cus¬ 
tomers has deprived the plaintiff of the benefits, advan¬ 
tages and profits which would have accrued to it if the 
defendant had not violated the terms of his agreement, to 
the damage of the plaintiff in the sum of Fifty Thousand 

Dollars ($50,000.00). 

5 WHEREFORE, the premises considered, plain¬ 

tiff prays for judgment: 

(1) That the defendant, his agents, servants and em¬ 
ployees be enjoined, temporarily and permanently, from 
soliciting, calling upon, and doing business with, persons, 
firms or corporations who are or were former customers 
of the plaintiff, and that the defendant, his agents, serv¬ 
ants and employees be further enjoined, temporarily and 
permanently, during the period mentioned in the con- 
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tract, from engaging in a business similar to the plaintiff 
in the territory described in the contract; 

(2) That the defendant be required to account to the 
plaintiff for all profits which it has derived in doing busi¬ 
ness w L ith the plaintiff’s customers and which he has ac¬ 
quired in violation of his agreement and for the amount 
found to be due, the plaintiff have judgment against the 
defendant; 

(3) That the plaintiff have judgment for actual dam¬ 
ages against defendant for breach of contract in the sum 
of Twenty-five Thousand Dollars ($25,000.00), and judg¬ 
ment for punitive damages in the sum of Twenty-five Thou¬ 
sand Dollars ($25,000.00); 

(4) For general relief. 

CHEMICAL FIREPROOFING CORPORATION 

By A. M. Cautin, Agent. 
DISTRICT OF COLUMBIA, ss: 

A. M. Cautin being first duly sworn, deposes and says 
that he is agent of the plaintiff corporation and is author¬ 
ized and directed to verify this complaint, having per¬ 
sonal knowledge of the transactions hereinbefore stated; 

that the foregoing complaint was read and sub- 
6 scribed by him and is true as he verily believes. 

A. M. Cautin. 

Subscribed and sworn to before me this 2Sth day of Octo¬ 
ber 1944. 

Mabel L. Clapton, 

Notary Public, D. C. 

Jacob N. Halper 
1511 K Street, N. W. 

Jack Politz 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorneys for Plaintiff. 
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PLAINTIFF’S EXHIBIT “A” 
7 EMPLOYMENT AGREEMENT 


FILED OCT. 


30, 1944, Charles E. Stewart, Clerk 


This agreement made on this 27th day of October 1943 
by and between CHEMICAL FIREPROOFING COR¬ 
PORATION, an Ohio Corporation, hereinafter referred to 
as the Employer and Conrad Krouse, hereinafter referred 
to as the Foreman, WITNESSETH: 


(1) The Employer hereby employs the Foreman and the 
Foreman hereby enters the services of the Employer on 
a weekly basis beginning the 27th day of October 1943. 
The Foreman shall at the direction of the Employer's 
officers and agents service installations of the Employer 
in the States of Virginia, West Virginia, Maryland, Dela¬ 
ware, Pennsylvania and the District of Columbia, and 
shall perform such other tasks as shall be given him to 
perform by the Employer and shall always use his best 
efforts in connection with any such work and devote his 
full time thereto in accordance with written instructions 
furnished to employee. 

(2) The Employer agrees to pay the Foreman a basic 
hourly wage of seventy-five cents ($0.75) per hour. Such 
basic hourly wage shall be applicable to the first forty 
hours worked by the Foreman in any week and the Em¬ 
ployer shall pay time and one half at such rate for each 

hour of work hv the Foreman in excess of fortv hours 

• • 

per week. The Employer guarantees to pay to the Fore¬ 
man in any week in which the amount earned by him on 
the foregoing basis is less than Fifty-Eight Dollars 
($58.00) a bonus equal to the difference between the 
amount actually earned on the foregoing basis and Fifty- 
Eight Dollars ($58.00) so that the Foreman will be paid 
not less than Fifty-Eight Dollars ($58.00) in each week. 


(2A) The Employer agrees to pay the foreman is addi¬ 
tion to the weekly salary provision in number two (2) 
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the sum of Twelve Dollars ($12.00) for each week that the 
employee uses his automobile in the performance of his 
duties for the employer and in addition thereto the cost 
for any gasoline and oil used in connection therewith. It 
is understood that this ($12.00) sum is to defray costs 
of wear and tear, repairs, depreciation and any and all 
other expenses incurred by foreman in connection with 
the use of said automobile. Any expenses incurred over 
and above $12.00 in any one week or during the term of 
this agreement shall be the responsibility alone of the em¬ 
ployee and it is strictly understood and agreed that the 
employer shall not be liable in any manner whatsoever 
for any additional expenses incurred by employee in con¬ 
nection with the use of said automobile. 

(3) This contract of employment may be terminated by 
either of the parties hereto at the end of any week upon 
giving notice to the other at any time thereto. Upon termi¬ 
nation of the agreement, foreman shall immediately re¬ 
turn to the Employer in first class condition, all equip¬ 
ment, materials, parts, sales and sendee forms, envelopes 
and all other properties in his possession belonging to the 
employer and which mav have been loaned to him by the 
employer or shall immediately pay the Employer the re¬ 
placement cost thereof and as soon thereafter as is pos¬ 
sible employer shall account to and pay foreman all sums 
which mav he owing to him. 

8 (4) As a consideration for this employment agree¬ 

ment foreman agrees that for a period of one year 
after the termination of the employment covered by this 
agreement he will not directly or indirectly either as op¬ 
erator or foreman engage in a business similar to that 
conducted by the employer in the territory covered hv 
this agreement and he further agrees that for a period of 
three (3) years after the termination of the employment 
covered by this agreement he will not directly or indirectly 
mther in the capacity of operator or foreman of a business 
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similar to that conducted by employer, solicit or call upon 
any person, firm or corporation which had been a cus¬ 
tomer of employer prior to the time of tiie termination 
of employment. 

(5) Foreman shall have no authority or power to incur 
any obligations whatsoever on behalf of employer. 

(li) In the event the compensation of foreman is here¬ 
after changed by mutual consent the employment created 
hereunder and all other conditions and stipulations of this 
agreement shall continue without modification or change 
and all of the terms of this agreement shall remain in 
effect and be binding upon and inure to the benefit of both 
of the parties. 

CHEMICAL FIREPROOFING CORPORATION 

By (s) M. J. Baehrach 
(s) Conrad A. Krouse 

Witness: 

DEFENDANT’S ANSWER TO PLAINTIFF’S 
9 COMPLAINT 

Comes now the defendant. Conrad Krouse, and 
for Answer to plaintiff's complaint, states as follows: 

(1) . Answering the first paragraph of the complaint, 
the defendant admits that this Court has jurisdiction: 
admits that the plaintiff is an Ohio corporation: admits 
the allegations of citizenship and residence: denies that 
he maintains, on his own account, a business office in the 
District of Columbia, but admits that he is a member of a 
partnership, namely, Standard Fireproofing Company, 
which does maintain such an office. 

(2) . Answering the second paragraph, the defendant 
admits that the plaintiff is engaged in business in the 
District of Columbia and neighboring States: admits that 
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the plaintiff is engaged in the business of cleaning and 
servicing various mechanical devices: and does not admit 
nor deny the further allegations of said paragraph, as 
being matters outside of defendant’s knowledge. 

(3) . The defendant does not admit nor deny the alle¬ 
gations of the third paragraph of complaint, the same 
being matters outside of defendant's knowledge. 

(4) . The defendant, answering paragraph four of the 
complaint, admits that several offices are maintained by 
the plaintiff in the territory designated therein: and does 

not admit nor deny the further allegations of the 
10 said paragraph as being matters outside of the 
knowledge of the defendant. 

(5) . Answering paragraph five of the complaint, the 
defendant admits that he did enter into a contract with 
the plaintiff during October or November, 1943: does not 
admit nor deny that the copy filed as plaintiff’s Exhibit 
A is a true copy of said contract, as the plaintiff and its 
agents failed and refused to deliver to the defendant a 
copy of the said contract: denies that the plaintiff or its 
agents taught him anything concerning the operation of 
said business, and asserts that the defendant’s knowledge, 
prior to his employment by the plaintiff, of the business 
of cleaning, installing, servicing and tending equipment 
of the kind described in the complaint, was far superior 
to that of any agent, officer or employee of the said plain¬ 
tiff with whom the defendant did at any time come into 
contact: admits that he was paid for his services, and 
received an allowance for wear and tear on his automobile 
during the term when he was so employed, except during 
the last week of his employment, for which he has never 
received compensation. 

(6) . As an answer to paragraph six of the complaint, 
the defendant denies that he promised to refrain from 
engaging in a business similar to that operated by the 



11 


plaintiff: denies that lie was aware of the provisions of 
the said contract relating to future employment: denies 
that the question of future employment for the defendant 
was ever discussed between him and the agent of the plain¬ 
tiff who proffered the said contract for his signature: as¬ 
serts that the only discussion between the defendant and 
the agents of the plaintiff related solely to the question 
of compensation: asserts that the said discussion relative 
to the said contract was between the defendant and a 
certain agent of the plaintiff, namely M. J. Bach- 
11 rach: that the said discussion was carried on in 
the presence of the man who was then office man¬ 
ager for the plaintiff, to wit: One C. W. Simmons: that 
the said C. W. Simmons has made a statement under oath 
as to the conditions under which the said contract was 
signed, and that the same is hereto annexed, marked ‘‘De¬ 
fendant’s Exhibit A” and by reference made a part hereof. 

(7). Answering paragraph seven, defendant denies that 
he was possessed of the lists, statements of account, copies 
of orders, records, proposals, schedules, correspondence 
or documents belonging to the plaintiff, due to his em¬ 
ployment: denies that he has ever seen in the possession 
of the plaintiff, any method or formula for processing: 
denies that he retained in his possession, after terminat¬ 
ing his employment with plaintiff, any papers or docu¬ 
ments belonging to the plaintiff: and denies any and all 
further allegations of said paragraph. 

(S). As an answer to paragraph eight, the defendant 
admits that his services to the plaintiff were terminated 
on or about April 26, 1944: denies the further allegations 
of said paragraph. 

(9). Answering paragraph nine, the defendant admits 
that, as the sole remaining partner of Standard Fireproof¬ 
ing Company, the other partner, Benjamin F. Krouse 
being no\c in the military service of the United States, he 
is actively engaged in a business similar to that operated 
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by the plaintiff: that, for the purpose of carrying on the 
said business, he manages the office of said partnership in 
the District of Columbia: admits that he does business with 
firms, persons and corporations who seek to do business 
with said partnership, without regard as to whether the 
said firms, persons or corporations now are, or were form¬ 
erly, customers of the said plaintiff: and denies the other 
and further allegations of said paragraph. 

12 (10). The defendant denies the allegations of 

paragraph ten of the complaint. 

(11) . The defendant, as an answer to paragraph eleven 
of said complaint, denies that the plaintiff is entitled to 
have the defendant enjoined from continuing the operation 
of th^ business of the partnership aforesaid, or from any 
activity upon his part which may be required to make the 
said business a success: avers that the signature of the 
defendant to the said contract was procured through fraud¬ 
ulent misrepresentations made to the defendant by the said 
M. J. Bachrach. the agent of the said plaintiff: and denies 
that the plaintiff will suffer any irreparable damage 
through the operation of the business of the partnership 
aforesaid. 

(12) . The defendant denies the averments of paragraph 
twelve of the complaint. 

(13) . And for a further answer to the said complaint, 
the defendant avers that his said partner, Benjamin F. 
Krouse, who is now in the military service of the United 
States, is an equal partner with the defendant in the said 
Standard Fireproofing Company, and is entitled under the 
law to have these proceedings continued during the period 
of his military service and six months thereafter. 

(14) . And for a further answer to the said complaint, 
the defendant avers that he has been engaged during his 
entire adult life in rendering services similar to those 
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which are being rendered by the plaintiff: that rendering 
the said services is the sole occupation wherein he is 
skilled or qualified to make a living: that he was skilled 
in the performance of these services before lie ever came 
into contact with, or was employed by the plaintiff: that 
lie has never solicited business from any person, 
13 firm or corporation known to him to be a customer 
of the plaintiff: that, on the contrary, many of the 
former customers of the plaintiff have requested the de¬ 
fendant to render the services which the plaintiff had 
formerly contracted to render, the reasons given by the 
said customers being their dissatisfaction and disgust with 
the slipshop, incomplete and unsatisfactory manner in 
which the said services had been rendered by the said 
plaintiff: and that any loss of customers or revenue which 
the said plaintiff may have suffered is due directly to the 
failure of the said plaintiff and its officers, agents and em¬ 
ployees to render services commensurate with the prices 
charged by the plaintiff. 

WHEREFORE, having fully answered the averments 
of the Complaint, the defendant prays that he may go 
lienee without cost, and that the said complaint be dis¬ 
missed. 

Conrad Krouse, 

Defendant. 

Robert Conroy, 600 F St. N. W. 

Vincent L. Gingerich, Citizens Bank Bldg Takoma Bark 
Attorneys for Defendant 

DISTRICT OF COLUMBIA, ss. 

Subscribed and sworn to before me this 20th day ot 
November, A. D. 1944. 

John L. Fletcher 
Notary Public, D. C. 

My Commission Expires 
Mar. 14, 1946. 
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1 HEREBY CERTIFY that a copy of the foregoing 
Answer was this 20th day of November, 1944, served upon 
the Attorneys for the plaintiff by placing the same in the 
United States mails, postage prepaid, and addressed to 
JACOB N. HALPER, ESQ., 1511 K. Street, Northwest, 
Washington, D. C. 

Robert Conroy and 
Vincent L. Gingkrich 
Attorneys for Plaintiff , 

Bv Robert Conroy 
Of Counsel. 

DEFENDANT’S EXHIBIT A 

14 Baltimore, Maryland. 

November 4th, 1944. 

Filed Nov. 20, 1944—Charles E. Stewart, Clerk 

This is to certify that I was, on or about November 27th, 
1943, when the contract was signed between Chemical Fire¬ 
proofing Corp. and Conrad A. Krouse, acting in the capac¬ 
ity of Manager of the business in Washington DC and 
Baltimore, Md, of said Chemical Fireproofiing Corpora¬ 
tion. 

In my presence, on or about the above date, which was a 
Sunday, Mr Bachrach proferred to Mr Krouse this con¬ 
tract, in duplicate. The only discussion was in the matter 
of renumeration, Mr Bachrach stating that the balance of 
the contract was the same for all employees. Mr. Krouse 
felt that the remuneration was not that under which he 
had been previously hired, and Mr Bachrach asked him 
to go ahead on the basis outlined in said contract for four 
(4) weeks, and then, if he had not given Mr Krouse a 
slight increase to make up to the amount Mr Krouse felt 
was originally offered to him, to write to him, Mr Bach¬ 
rach, and remind him that the four-week period was up 
and finished. 
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Mr. Bachrach took both copies of this contract, saying 
lie would send to Mr. Krouse a duly signed and processed 
copy for his own use and files. 

C. W. Simmons. 

Sworn and subscribed to before me this Gth day of Novem¬ 
ber, 1944. 

Adrianne Vernon 
Notary Public. D. C. 


DISTRICT COURT OF THE UNITED STATES 
15 FOR THE DISTRICT OF COLUMBIA 

Chemical Fireproofing Company 

Plaintiff. 

vs. 

Conrad Krouse 

Defendant. 

Calendar No. 

Civil Action No. 26525 


PRETRIAL PROCEEDINGS 


Filed May 29, 1945—Charles E. Stewart, Clerk 


STATEMENT OF NATURE OF CASE: Plaintiff seeks 


damages for breach of contract, accounting and injunction. 
Complaint alleges that the plaintiff is engaged in certain 
territory in installing and servicing various kitchen equip¬ 
ment and kitchen exhaust systems and that it has acquired 
and built up a lucrative business. That on October 27, 
1943, it entered into an agreement with the defendant by 
which the defendant worked for the plaintiff in performing 
the above sendees, and defendant also undertook by this 
agreement not to engage for a period of one year from 
the termination of his employment, in a competing business 
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and for a period of three years not to solicit customers 
of the plaintiff; that defendant during his employment 
gained knowledge of the names of customers, orders, 
records, etc.; that defendant quit on April 26, 1944, and 
has since directly violated the terms of his agreement and 
continues to engage in a competing business and solicit 
customers of the plaintiff and falsely charges the plaintiff 
with inferior workmanship. 

Plaintiff seeks a temporary and permanent injunction, 
accounting and actual damages in the sum of $25,000.00 
and punitive damages in the sum of $25,000.00. 

The defendant admits the contract but all other allega¬ 
tions are generally denied. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

It is stipulated that the original contract between the 
parties dated November 3, 1944, and marked by the pre¬ 
trial justice shall be admitted in evidence without formal 
proof, subject to objections for relevancy and com- 
16 petency. 

Dated May 29, 1945 F. Dickinson Letts 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

Jack Politz 

Jacob N. Halper 

Plaintiff. 

Robert Conroy 

Defendant. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Pursuant to Section 52 F. K. C. P. the Court linds the 
facts and states its conclusions of law thereon as follows: 


Findings of Fact 

1. Plaintiff is an Ohio corporation engaged in the busi¬ 
ness of removing grease from ducts and flues under a 
process developed by it, principally for use in restaurants 
and hotels. This business is carried on in various parts 
of the United States. Its principal place of business is in 
Ohio. 

2. On October 27, 1943, plaintiff employed defendant 
as a foreman under a written contract providing in part 
as follows: 

“(4). - As a consideration for this employment agree¬ 
ment foreman agrees that for a period of one year after 
the termination of the employment covered by this agree¬ 
ment lie will not directly or indirectly either as operator 
or foreman engage in a business similar to that conducted 
by the employer in the territory covered by this agree¬ 
ment and he further agrees that for a period of three 
(3) years after the termination of the employment covered 
bv this agreement he will not directlv or indirectlv either 
in the capacity of operator or foreman of a business sim¬ 
ilar to that conducted by employer, solicit or call upon any 
person, firm or corporation which had been a customer of 
employer prior to the time of the termination of employ¬ 
ment.” 

The territory “covered by this agreement” is stated 
therein to be the states of Virginia, West Virginia, Mary¬ 
land, Delaware, Pennsylvania and the District of Colum¬ 
bia. 


IS 


3. Defendant continued in the employment of plaintiff 
until April 26, 1944, at which time he severed his relations 

with plaintiff and established an office in the Dis- 
1S trict of Columbia, where, since the date last men¬ 
tioned, he has operated a business similar to that 
conducted by the plaintiff and has solicited customers of 
plaintiff, that is to say, persons who had been customers 
of plaintiff prior to the time of defendant’s termination 
of employment. 

4. Plaintiff has been damaged by reason of defendant’s 
acts above mentioned. 

Conclusions of Law 

1. Defendant lias violated that provision of the agree¬ 
ment entered into between him and plaintiff, in which he 
agreed that for a period of one year after the termination 
of his employment he would not engage in a business sim¬ 
ilar to that conducted by the plaintiff in the territory 
covered by the agreement. 

2. Such provision, being reasonably limited as to space 
and time, is valid, and plaintiff is entitled to its damages 
tor violation thereof. 

3. Defendant has \iolated that provision of the agree¬ 
ment in which he agreed that for a period of three years 
lie would not solicit customers of plaintiff, but such pro¬ 
vision, being unlimited as to space, is void and unenforce¬ 
able, and plaintiff is entitled to no damages for defendant’s 
violation thereof. 

4. The temporary injunction should be dissolved, inas¬ 
much as the period involved in that part of the agreement 
which is valid has expired. 

5. Plaintiff is entitled to a reference to the Auditor 
of this Court to ascertain its damage growing out of de- 
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fendant’s violation of that part of the agreement which 
is valid, and plaintiff will be awarded a further judgment 
for the amount of damage found by the Court to have been 
sustained by it, after receipt and consideration of the re¬ 
port of the Auditor. 

19 G. Counsel will submit proposed judgment in ac¬ 
cordance herewith. 

By the Court, 

David A. Pine 
Justice 

No objection to form. 

Plaintiff objects to denial of 
permanent injunction; 
defendant objects to award 
of damages. 

Jacob N. Halper 
1511 K St., N. W. 

Washington 5, D. C. 

Jack Politz 

1010 Vermont Ave., X. W. 

Washington, D. C. 

Attorneys for Plaintiff 

Robert Conroy 
GOO F Street, N. W. 

Washington, D. C. 

Attorney for Defendant 

20 JUDGMENT 

This action came on to be heard at this term, 
and there having been a trial upon the merits, it is by the 
Court, this 25th day of July, 1945, ORDERED, as follows: 

1. That the temporary injunction issued herein be and 
the same hereby is dissolved. 
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2. That tliis action is referred to Fred J. Eden, Auditor 
of this court, to determine the amount of damage sustain¬ 
ed by the plaintiff by reason of the violation by the de¬ 
fendant of the provision of the employment contract pro¬ 
hibiting him from engaging in a similar business in the 
District of Columbia for the period April 26, 1944 to April 
25, 1945, and upon determining this amount to make re¬ 
port thereof to the Court. Fpon the coming in of the 
Auditor's report, the plaintiff shall have judgment for the 
amount of such damages as may thereupon be determined 
by the Court, with interest and costs. 

3. That the plaintiff’s application for a permanent in¬ 
junction be and the same hereby is denied. 

David A. Pine 
Justice 

Form approved 

Jacob N. Halper 
Jack Politz 

Att’ys for 'plaintiff 

Robert Conroy 

Att’y for defendant 

i 

22 APPELLANT’S STATEMENT OF POINTS 

APPELLANT IN ABOVE ENTITLED AC¬ 
TION, INTENDS TO RELY FPON THE APPEAL OF 
THE ABOVE ENTITLED ACTION UPON THE FOL¬ 
LOWING POINTS: 

li The Court’s decision dissolving the temporary in¬ 
junction is contrary to law. 

2. The Court’s decision dissolving the temporary in¬ 
junction is contrary to the weight of the evidence. 

3. The Court’s decision in denying permanent injunc¬ 
tion was contrary to the evidence. 
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4. The Court’s decision in denying permanent injunc¬ 
tion was contrary to law. 

5. The court interpretation of the restraining clause 
in the contract was interpreted contrary to law and to 
the weight of the evidence. 

6. For sue!i other errors that are apparent on the 
record. 

Henry L. Lyman 
Morris J. Leher 

Attorneys for Plaintiff Ap¬ 
pellant 
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lCnite6 States Court of Appeals 
district of Columbia 


No. 9148 


Chemical Fireproofing Corporation 
An Ohio Corporation 
Appellant 


vs. 


Conrad Krouse 
Appellee 


BRIEF ON BEHALF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 

On October 27,1943, the appellant, Chemical Fireproofing 
Corporation, plaintiff below, and the appellee, Conrad A. 
Krouse, entered into a contract of employment, shown in 
Joint App. on page 7 et seq. as plaintiff’s Exhibit A. As 
no claim or counter claim has been made relative to a 
breach of paragraphs numbered 1, 2, 2-A, 3, 5, or 6, and 
this action has been based solely upon alleged breaches 
by the defendant of the restrictive covenant contained in 
paragraph 4, the matter to be decided upon appeal relates 
solely to the question as to whether the decision of the 
District Court denying a permanent injunction was, or was 
not, contrary to law and the weight of the evidence. 



On October 30,1944, plaintiff filed its complaint for tempo¬ 
rary and permanent injunctions, and actual and punitive 
damages. On December 21,1944, the Court granted a tempo¬ 
rary injunction, restricted solely to the District of Columbia, 
and this, after trial in open Court, was dissolved, the applica¬ 
tion of the plaintiff for a permanent injunction was denied, 
and the question of damages was referred to the Court 
Auditor for determination. (Judgment, pages 19-20, Joint 
App.) 

SUMMARY OF ARGUMENT 

The action of the trial Court in dissolving the temporary 
injunction and denying the permanent injunction was in 
accordance with the weight of the evidence, and in accord¬ 
ance with the law: 

1. The period of one year, in which the defendant had 
agreed that he would not engage in a business similar to 
that of the plaintiff, had expired. 

2. The restrictive clause of the contract relating to the 
three-year period during which the defendant agreed not 
to solicit customers of the plaintiff, was unrestricted, was 
unlimited as to space, and was void and unenforceable. 

3. The restrictive covenant of the contract, taken in con¬ 
junction with that clause of the agreement which enabled 
either party to terminate the agreement at the end of any 
week, practically without notice, was lacking in mutuality, 
and void and unenforceable as being against public policy. 

ARGUMENT 

(1) The record indicates that the employment of the 
defendant was terminated on April 26, 1944, and judgment 
was rendered by the District Court on July 25,1945. It does 
not require any argument to show that, after the 26th of 




April, 1945, the defendant, even under the most strict con¬ 
struction of the agreement, would have been free to enter, 
a similar business, either as principal or worker, and a 
failure to dissolve the injunction would have been contrary 
to the law. 

“Words employed will be given their ordinary and 
popularly accepted meaning, in the absence of any¬ 
thing to show that they were used in a different sense.” 

E. H. Stanton Co. vs. Rochester, etc., 206 Fed. 97S: 

Francis vs. Heine, etc., 112 Fed. 899. 

(2) The territory covered by the agreement is stated to 
be the states of Virginia, West Virginia, Maryland, Dela¬ 
ware, Pennsylvania, and the District of Columbia. The 
nature of the services required were, contrary to the aver¬ 
ments of the plaintiff that they were of a highly specialized 
nature, such that they could have been rendered by any 
laborer of ordinary skill and diligence. It does not require 
any high degree of skill or specialization to remove grease 
from ducts, exhausts, or other kitchen equipment, or to 
coat the surfaces from which the grease has been removed 
with a fire-retarding preparation of which ordinary un¬ 
slaked lime is the principal ingredient. No special process 
for the removal of grease was involved, and the equipment 
used was an ordinary scraper, of no particular design, a 
bucket or other receptacle to receive the waste, and there 
is nothing in the record to indicate that the defendant came 
into possession of any valuable formulas, process recipes, 
or other, trade secrets of the plaintiff. In view of these 
facts, it is difficult to find any line of reasoning whereby 
the Court could have drawn a conclusion that the field was 
not wider than that which would have been necessary for 
the protection of the employer’s business. The territory’ 
involved houses a population of above seventeen million 
persons, about half of which is included among ten cities 
within the area. Accordingly, there was no error in the 
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denial of a permanent injunction upon the ground that the 
contract was unlimited as to space. 

The decision of the Court is supported by the doctrine 
laid down in Oppenlieimer vs. Hirsch, 5 App. Div. 232, 
38 XYS 311, in which it was held that a stipulation in a 
contract of employment that the employee would not, within 
a period of three years from the termination of his employ¬ 
ment, engage in a similar business in any of sixteen enumer¬ 
ated states, was invalid as being unlimited as to space. 
Similarly, in a contract wherein the employee agreed that, 
for a period of six years after leaving the employ of the 
plaintiff, he would not engage in selling, dealing in or manu¬ 
facturing any of the articles manufactured, dealt in or sold 
by the plaintiff while he was in the service of the plaintiff, 
was held void as being unlimited as to time and space 
(Mallinckrodt Chemical vs. Xemnich, 169 Mo. 388, 69 SAY. 
355). This doctrine is also in harmony with many English 
and Canadian cases. In Continental Tyre etc. Co., Ltd. 
vs. Heath, wherein Heath, the defendant, had agreed not to 
entkr into competition with the plaintiff in the manufac¬ 
ture or sale of India rubber goods in Germany, France, or 
the United Kingdom, it was held that the contract was 
too broad as to space. In the following cases, the same 
view was taken by the Courts: 

Where the business of the employer extended over a 
small area, and the limitation in the contract was the United 
Kingdom. 

Leetham & Sons, Ltd. vs. Johnstone-White, 1 Ch. 322 
(1907). 

Agreement bv canvasser and collector for clothing firm 
not to engage in similar business within twenty-five miles 
of his former place of employment for a period of three 
yehrs, was held unlimited as to time and space. 

Mason vs. Provident Clothing etc. Co., Ltd. (Eng.), 
A. C. 724 (1913). 




o 


In a South Carolina case, wherein the plaintiff had agreed 
to furnish complete equipment for a barber shop for the 
defendant, the profits to be shared equally by the plaintiff 
and the defendant, and the defendant agreed not to engage 
in the same business within the same town, independently 
or otherwise, at any time, the contract was declared void. 
Carroll vs. Giles, 30 S. C. 412, 9 SE 422. 

3. The agreement between the parties was lacking in 
mutuality, and void as being against public policy, in that, 
while there was a right upon the part of both parties to 
terminate the contract upon very brief notice to the other, 
there was no obligation upon the part of the employer to 
do anything further for the benefit or welfare of employee, 
while the employer had the advantage of being able to have 
the employee enjoined from doing the same class of work 
within the territory, either as an employee of some other 
person, or independently. In other words, it was within 
the power of the employer, by frequent changes of em¬ 
ployees, to place under a restriction a large number of 
workers, without any corresponding benefit flowing to the 
workers who were so bound. Thus, an ambiguity is created, 
by paragraphs numbered (3) and (4) of the employment 
agreement (pp. 8 and 9, Joint App.) as follows: 

“(3) This contract of employment may be termi¬ 
nated by either of the parties hereto at the end of any 
week upon giving notice to the other at any time thereto. 
Upon termination * * V’ 

“(4) As a consideration for this employment agree¬ 
ment, the foreman agrees that for a period of one year 
after the termination of the employment covered by 
this agreement he will not directly or indirectly either 
as operator or foreman engage in a business similar 
to that conducted by the employer in the territory 
covered by this agreement and he further agrees that 
for a period of three (3) years after the termination 
* * * he will not * # * solicit or call upon any 
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person, firm or corporation which had been a customer 
of employer prior to the time of the termination of 
employment.” 

Interpretation of these paragraphs, and construction of 
the contract as a whole, leads to the inevitable conclusion 
that it was not the intention of the worker to surrender 
his right to work for others, while leaving the employer 
the privilege of depriving him of his right to work under 
the contract. 

‘‘When contracts are optional with respect to one 
party they are strictly construed in favor of the party 
that is bound and against the party that is not bound.” 
Warner vs. Page, 159 P. 264; 

Frank, etc. vs. Belleview Gas Co., 29 Okla. 719; 
Kolachny vs. Galbreath, 26 Okla. 772. 

“Whether a document is or is not ambiguous is a 

matter of impression rather than definition. This is 

obviously so, because every provision may be as clear 

and definite as language can make it, yet the result of 

the whole be doubtful from lack of harmonv in its 

•> 

various parts.” 

1 Butte Water Co. vs. Butte, 48 Mont. 386, 138 P. 195. 

“The primary rule in the construction of contracts 
is that the Court must, if possible, ascertain and give 
effect to the mutual intentions of the parties.” 

Chesapeake and Ohio Canal Co. vs. Hill, 15 Wall. 
94, 21 L. Ed. 64. 

The foregoing doctrine has been followed consistentiv bv 
the Federal Courts, and the Courts of 44 states. 

“In order that there may be an agreement, the par¬ 
ties must have a distinct intention common to both, 
without doubt or difference.” 

Ross vs. Savage, 66 Fla. 106, 63 S. 148. 
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“Each case in which the question of reasonableness 
of restraint arises must be determined according to its 
own particular facts. ” 

Gibbs vs. Consolidated Gas Co., 130 U. S. 396, 9 Su. 

Ct. 553, 32 I.. Ed. 979. 

“The ground upon which agreements * * * in re¬ 
straint of trade are held illegal at common law is that 
they are contrary to public policy.” 

U. S. vs. Trans-Missouri, 58 Fed. 58, 7 CCA 15. 

Whatever may have been the intention upon the part of 
the employer, it is apparent that the logical effect of its 
general acceptance and widespread use, should the contract 
be determined to be valid, would be to reduce a portion of 
the laboring class to a state of serfdom, vassalage or 
peonage, and this, beyond all doubt, would be against public 
policy. 


CONCLUSION 

The record indicates that the written agreement signed 
by the parties was (1) Prepared with great care by able 
counsel for the plaintiff; (2) That the defendant was a 
person unversed in the interpretation of legal documents, 
and quite unqualified without benefit of counsel to find a 
latent ambiguity such as this agreement contained: (3) 
That, at the time of the execution of the contract, the part 
relating to compensation was discussed, and not any fur¬ 
ther provisions; (4) That the agreement in duplicate was 
retained by the plaintiff, and no copy furnished to defend¬ 
ant for examination by his counsel; (5) That the work to 
be done did not require any special training or experience, 
and is, in fact, a modern development of the ancient calling 
of chimney sweeping, whose active practitioners were gen¬ 
erally illiterate; (6) That the territory included in the agree¬ 
ment was not reasonably limited as to space; (7) That the 
restrictive clause of the agreement was not necessarv or 
essential for the protection of the employer’s interests and 
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business, and (S) That the defendant was justified in dis¬ 
regarding that portion of the contract which would have 
prevented him from making a living, or worked upon him 
a hardship for which he received no compensation. 

We have endeavored to confine the scope of this brief 
to tile clear issues raised by the judgment of the District 
Court, with the exception of the questions of mutuality and 
public policy, which were not given as grounds for the 
denial of the permanent injunction, but have been exhaus¬ 
tively discussed by the learned counsel on page 7 et seq. of 
appellant’s brief. 

We respectfully submit that the action of the District 
Court in its denial of the permanent injunction should be 
affirmed on the ground that the agreement was unlimited as 
to space, and upon the further ground that the restrictive 
clause of the agreement was void as against public policy. 

Repectfully submitted: 

Robert Conroy 
Vincent L. Gingerich 

Attorneys for Appellee 













